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Arising out of Order-in-Original: 211 to 220/D/CB/2001, Date: 30/03/2001 Issued by:
Deputy Commssioner,CGST, Div:Mehsana, Gandhinagar Commissionerate, Ahmedabad.

G arfieat vd ufdard) &1 A vd gl
Name & Address of the Appellant & Respondent
M/s. Somany Ceramics Ltd.(SPL Ltd.)
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I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside

" India of on excisable material used in the manufacture of the goods which are exported to any

country or territory outside India.
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other

than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) Hﬁ(gﬂmﬁﬁwaﬂﬁsﬁmmﬂmﬁ?ﬁmﬁaaﬁzﬂﬁﬁﬂtﬁﬂmgrmmacrﬁaﬁa‘rrﬁ
mmﬂmﬁawﬁﬁﬁgqﬁﬁimq@mﬁmﬁmuwﬁaﬁ AT Rl B U 3T
mzﬁaﬁamm‘rwmﬁmw%l

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filed to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

Il Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

The order arises out of CESTAT Mumbai order No. A/814-876
/WZB/MUM/2005/C-IV/EB dated 20/10/2005 as per serial No. 36 of
the attached list wherein the departmental appeal had been allowed
by way of open remand to : the Commissioner (Appeal),CEX,
Ahmedabad in the case of M/s Somany Ceramics Ltd ( Formally known
as_M/s SPL Ltd.), 14 GIDC Estate, Kadi, Dist:-Gandhinagar.

2; The facts of the case, in brief, are that M/S SPL Ltd. Was
engaged in the manufacture of Ceramic Glazed Tiles under chapter 69
of the Central Excise Act,1944 and a recurring show cause notices
were served for demanding the Central Excise duty of Rs.
4,06,166.30/- for the period from October 1996 to February 2000 on
broken Tiles which were to be classified under Chapter heading
no.6906.10 of the CETA ,1985 . The duty had been confirmed vide OIO
no.211 to 220/D/CB/01 dated 30.03.2001 issued by Dy. Commissioner
of C.Ex., Div-II ,Mehsana, AHmedabad. Aggrieved with the order , M/s
SPL Ltd. filed an appeal with Commissioner (Appeal) Ahmedabad .
The subject appeal was allowed vide OIA No0.121/2002(8-Ahd-
II)/Commr.(A)/Ahd dated 18.02.2002.

3. Further ,aggrieved , the department filed an appeal with
CESTAT Mumbai which was remanded to Commr(A),Ahmedabad vide
order no. A/814-876 /WZB/MUM/2005/C-IV/EB dated 20/10/2005 as
per list attached (at serial No. 36_) with a direction to pass the fresh
order after giving a reasonable opportunity of hearing and the points

urged in appeal should be taken in consideration .

4," Hearing in the matter was held on 11.10.2019. Shri J N
Bhagat , Authorized Representative of M/s Somany Ceramics Ltd (
Formally known as M/s SPL Ltd.), 14 GIDC Estate, Kadi, Dist:
Gandhinagar appeared for the same and reiterated the grounds of

Original appeal memo for consideration and requested to allow the

appeal on merit .

5. I have carefully gone through the facts of the case and
submissions made by the appellant in the appeal memorandum. I
have also perused various ruling of the Tribunals. The limited issue to
be. decided in the matter is relating to whether the broken titles

attracts Central excise duty or not during the material of time.(l/

w VN,
ﬂ}’s%,‘ctmﬁ,”%
< Q°

@4, 3;:‘;*
wa’

G~ e COMy, "/



=7

4 V2/50/GNR/19-20

6. First of all in the case of broken tiles, the question of
excitablility is of primary importance and the question of tariff entry
would be material only when it is determined that the product is goods
within the meaning of the Central Excises and Salt Act and excisable to
duty. I find that the broken glazed tiles cannot be treated as glazed
tiles, as they are not as per normal specifications. it cannot be
recycled for manufacturing glazed tiles. It has also to be remembered
that the value of tiles lies in their prime quality and they are packed
and sold in a very different manner when they are in prime quality
than when they are sold as broken glazed tiles. If they cannot be sold
as waste material for a nominal price, they would have to be discarded '
or"thrown away as waste material. It cannot be denied that the
marketability of the goods is an important consideration and since the
criteria for marketability of broken tiles is very different from the
criteria for sale of glazed tiles and while the latter is sold as prime
material, the former as waste material, The broken pieces of glazed
tiles are marketed on weight basis and are sold to contractors by
auction. So it cannot be a factor to consider the goods to be
marketable. it would not be appropriate to treat them as excisable like
glazed tiles. The duty exemption is granted only in respect of such
broken tiles which are in the nature of ‘scrap’ and not capable of being
used as tiles. For this reason also the adjudicating authority cannot be
allowed to contend that the broken tiles have the same characteristics,
property and utility as that of glazed tiles and they are marketable

goods.

7 I rely on the Judgment of CEGAT, Special Bench, New
Delhi Order No. E/9/92-D, dated 18-1-1992 in the case of Collector of
Central Excise VS. Orient Ceramics and Industries Ltd reported in
1993 (65) E.L.T 426 (Tribunal) wherein it has been held that broken

glazed tiles not excisable to duty merely because of its sale in market

for.a nominal price - Broken glazed tiles neither classifiable as glazed
tiles under sub-heading 6906.90 of Central Excise Tariff Act, 1985 or

under residuary item. Subsequently ,the Collector of Central Excise
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2y In view of above discussion , by following above cited
decision of appellate authority, I find that the broken glazed tiles are
not excisable to duty and the above ruling of the Tribunal is fully
applicable to the facts of this case. Thereby, the Order- in- Original is
not sustainable. Therefore, the appeal is allowed by applying the ratio

of the above cited case with consequential relief, if any.

9. In view of the fact and discussion herein above , the appeal is

allowed and Order-In-Original is set aside.
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10. The appeal filed by the appellant stands disposed of in above
terms.
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Commissioner (Appeals)
CGST, Ahmedabad

Date: .11 .2019

Superintgndent (Appeals),
CGST(Appeals),Ahmedabad.

By RPADY

To,

M/s Somany Ceramics Ltd
( Formally known as M/s SPL Ltd.),
14 GIDC Estate, Kadi, Dist:
Gandhinagar

Copy to:-

The Chief Commissioner, Central Tax, Ahmedabad Zone .

The Principal Commissioner, Central Tax, Gandhinagar .

The Joint Commissioner, Central Tax, Gandhinagar

The Assistant Commissioner, System, Central Tax, Gandhinagar
The Assistant Commissioner, CGST, Div-II,Mehsana.

Guard File.
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